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Appeal from the United States District Court for the Northern
?La;gict of Georgia. (No. 1:91-CV-428-JOF), J. Ownen Forrester,

Bef ore HATCHETT and BIRCH, GCircuit Judges, and GODBOLD, Seni or
Circuit Judge.

@GODBOLD, Senior Circuit Judge:

This is a habeas corpus case, brought by a Ceorgia state
pri soner convicted of the malice nmurder of his wfe. Hs first
conviction was reversed' and, after retrial, a second conviction
was affirmed.? State habeas corpus was denied by the trial court
and application for a certificate of probable cause denied by the
Suprene Court of Georgia. The United States District Court adopted
reports and recommendations of a magistrate judge, entered after
evidentiary hearings, and denied the wit. W affirm

It is not disputed that Strickland shot and killed his wife on
Cctober 16, 1985. The issues on appeal center around his defense
that he | acked the ability to forman intent to kill because he was
suffering from a reaction to drugs given him for pain from an

i njured shoul der.

'Strickland v. State, 257 Ga. 230, 357 S.E.2d 85 (1987).
’Strickland v. State, 260 Ga. 28, 389 S.E. 2d 230 (1990).



| . The chronol ogy

Strickland and his wife separated in July 1985 pursuant to a
separation agreenent. According to Strickland, in August 1985 she
told Strickland that she was pregnant and did not know who the
father was. He paid for her to have an abortion. At tinmes they
spent nights with each other at their separate residences, and she
continued to have sexual relations with him though she was al so
having relations with a boyfriend.

On the night of October 12, Strickland, carrying a cocked
pistol, broke into his wife's hone and, according to him found her
in bed with her naked boyfriend. According to the boyfriend, he
was in the apartnent, not unclothed, and Ms. Strickland was in
anot her room Strickland shot the boyfriend in the abdonen, then
scuffled with hi mand shot hi mfour nore tines, though not fatally.
Strickland' s shoul der was di sl ocat ed. He was arrested, the gun
sei zed, and he was rel eased on bond.

On Cctober 13 Strickland wote several letters to famly

menbers and a friend, inplying suicide. In aletter to his wife's
parents he inplied that he intended to kill his wife and comm t
sui ci de. The letters were sealed in separate envel opes, one

addressed to a friend, another to his wife's parents, others to
famly nmenbers. He left themat his nother's house.

In trial testinony Strickland related that on Cctober 13 he
heard that the boyfriend's famly was threatening to kill him
And, on COctober 14, he and his wife had |unch together and nade
plans to go to a football gane. The next day, OCctober 15,

Strickland deposited $3,000 in his wife's checking account. That



same day he bought a pistol because of, according to him threats
fromthe boyfriend s famly.

Around 5:30 a.m on OCctober 16, Strickland went to the
enmer gency roomof a hospital because of pain fromhis shoul der that
he asserts he had again dislocated. He was given valium and
denmerol and his shoul der was reset. Around 8:30 a.m he drove to
the home of his wife's female friend, where she had gone after the

incident with the boyfriend. Events that occurred there are set

out in Strickland's own testinony. They tal ked. She had
intercourse with him She told him of several adulteries,
including one incident wth another wonman. She nanmed several

sexual partners. She told himthat the sex act no | onger had any
meaning for her. He then shot her from close range, one shot to
t he back of the head fromseveral feet away, one nore to each side
of the head from point blank range.

Strickland drove to the police station at 10:30 a.m, a 20-
mnute drive. He identified hinmself as an attorney and a nenber of
the Georgia bar. He told an officer that he was there about "the
shooting. " Police had no information about a shooting and
initially thought Strickland hinmself had been shot because his arm
was in a sling. Strickland told an officer the address where the
shooting had occurred and described the house and an autonobile
par ked nearby. Wthout objection Strickland rode with officers in
a police car to the address given. Strickland s recital of facts,
corroborated by the description of the house and the parked
autonobil e, and other details, focused suspicion upon him An

of ficer entered the house and found the victims body. Beside it



was a jacket that turned out to be Strickland s, and in the pocket
were .38 caliber bullets. The gun itself was never found. M randa
war ni ngs were given to Strickl and.

In the victims suitcase, in the house, police found a copy of
the separation agreenent between the Stricklands and a second
docunent, dated October 12 and signed by Strickland, stating that
in consideration of one final act of intercourse he would file for
an uncontested divorce on no fault grounds. The nedical exam ner
retrieved three .38 caliber bullets fromthe wife's body.

On return to the police station Strickland said that he did
not want to nmake any further statenent w thout talking to an
attorney, but officers continued to question himover a period of
hours. Strickland gave information about three matters: t he
| ocation of a notel where he had spent the preceding night, the
| ocation of a gun shop where he had bought the gun on Cctober 15,
and the fact that he had parked his car in the police parking |ot.
These statenments led to derivative evidence. The notel clerk
testified to Strickland's registration. Search of his notel room
produced a box of .38 caliber bullets and a registration slip
showi ng purchase of a gun on the day before the shooting. A clerk
fromthe gun shop where Strickland had bought a gun on October 15
was subpoenaed. He described the purchase and identified a form
that Strickland filled out and signed when he bought the gun
Police searched Strickland's car in the police parking |lot and
found in it both live and spent .38 caliber bullets.

After Strickland went to police and told them of his wife's

death, he called his daughter, Caren, and told her to get the



letters he had witten on Cctober 12 and hold them for him  She
t ook possession of the letters, opened and read them showed them
to her sisters, revealed at |east some of themto another famly
menber, and took themto her honme in North Carolina.

1. Adm ssion of the letters

During the second trial the prosecutor |earned of the letters
froma nenber of Strickland's famly. He called Caren in North
Carol i na, and she read at | east one of the letters to him He then
ei t her asked (according to his testinony) or directed (according to
her testinony) that she bring the letters to the site of the state
trial in CGeorgia, and she did so. She was paid travel expenses.

Strickland contends that use of the letters violated his
rights under the Fourth and Fifth Amendnments. The federal district
judge found that the Fourth Amendnment issue was not precluded by
Stone v. Powell, 428 U S. 465, 96 S. C. 3037, 49 L.Ed.2d 1067
(1976) . He considered the issue on its merits and rejected
Strickland' s contentions.

Preterm tting whether Strickl and had an expectati on of privacy
in the letters, they were voluntarily published by Caren. She
reveal ed their contents to fam |y nenbers and vol untarily published
to the prosecutor at |east one of the letters by reading it to him
over the tel ephone. Her actions to this point were indisputably
private, not in any sense state action. Caren testified that the
prosecutor threatened that the letters would be seized and she
woul d be arrested if she did not bring themto the trial site in
Ceorgia. He denied threatening her, the court found his testinony

credible and hers not credible, and concluded that she had



voluntarily brought the letters to the trial. These findings are
not plainly erroneous. There was no state seizure and thus no
Fourth Amendnent viol ation.

Assuming the Fifth Anendnent applied to use of the letters,
there was no viol ation since, based on the findings by the district
court, they were not seized and production of themwas not coerced.

I11. Cross-exam nation of the psychiatrist

At his first trial Strickland relied on an insanity defense.
By court order he had been examned by Dr. Boaz Harris, a
psychiatrist, who had interviewed him on January 23, 1986, sone
three nonths after the shooting, for about two hours. Dr. Harris
testified at the first trial that, in his opinion, when Strickl and
shot his wife he was unable to distinguish right from wong and
unable to forman intent to kill his wife. He based his opinion on
the hospital records showing the drugs that Strickland had been
gi ven and on the description Strickland had given in his interview
of the events when he shot his wife and of his intent and state of
m nd at that tine.

Before the retrial Dr. Harris interviewed Strickland tw ce
nore for a total of about four hours. Strickland was not given
M randa warnings for any of his interviews.

During the retrial, before Dr. Harris testified, Strickland
wi thdrew hi s insanity defense and stood on a contention that he was
i ncapable of formng an intent to kill. Dr. Harris was asked his
opi ni on whet her, around 8:30 a.m on Cctober 16, Strickland coul d
have formed the intent to kill his wfe. He responded with the

opi nion that, because of the side effects of the valiumand denerol



adm nistered as indicated on Strickland s hospital records, his
ability tothink in a logical, rational manner was so i npaired that
he could not in a rational manner have formed the intent to kil
his wfe. He discussed automatism—+.e., a person's functioning
automati cal l y wi t hout knowi ng what he i s doi ng—and, consi dering the
drugs adm ni stered as shown by the hospital records, stated that it
was "quite possible" that Strickland s act of shooting his wi fe was
such an automatic reaction. Dr. Harris based his opinions given at
the retrial upon the hospital records, his know edge and experi ence
relating to the particular drugs, and an authoritative publication,
t he Physician's Desk Reference.

When direct exam nation was concluded the prosecution sought
toinquire into statenents made by Strickland to Dr. Harris during
the interviews. The defense objected on Fifth Amendnent grounds.
On exam nation by the court Dr. Harris restated his position that
hi s opinion was not based on anything | earned fromhis interviews
with Strickl and.

A host of questions remai ned when direct exam nation of Dr.
Harris was concluded. Was Dr. Harris's opinion reliable? D d he
in fact rely upon only the hospital records, his experience, and
the Physician's Desk Reference? Were these bases alone an
acceptabl e basis for a psychiatrist's opinion of the defendant's
state of mnd when he had heard from the defendant hinself
statenments describing his state of mind at the relevant tinme and
place, i.e., was it an acceptable nmethodology for formng an
opinion to limt the basis for an opinion as Dr. Harris did? Was

other informati on avail abl e that shoul d have been consi dered before



an opi nion was rendered based on only the truncated predicate that
Dr. Harris described? DidDr. Harris know whet her before the drugs
were adm nistered Strickland entertained an intent to kill his
wife, and did he seek that information? Was it necessary to
consi der the shooting of the boyfriend as evidence of a willingness
or propensity by Strickland to engage in violence when faced with
know edge of his wife's m sconduct and, if it was, could the expert
properly accept as correct Strickland s version of what occurred
and reject the boyfriend s very different version?

The Fifth Amendnent problem presented by this case was
foreshadowed in Estelle v. Smth, 451 U. S. 454, 101 S.Ct. 1866, 68
L. Ed. 2d 359 (1981). Smth did not plead insanity nor did he
i ntroduce psychiatric evidence, but the state offered evidence
obt ai ned froma court-ordered conpetency exam nation as affirmative
evi dence to support the sentence of death at the sentencing phase
of a capital nurder case. The Court held that this violated his
Fifth Amendnment rights. It distinguished its decision from other
si tuati ons:

Nor was the interview anal ogous to a sanity exam nation
occasioned by a defendant's plea of not guilty by reason of
insanity at the tinme of his offense. Wen a defendant asserts
the insanity defense and introduces supporting psychiatric
testinmony, his silence may deprive the State of the only
effective neans it has of controverting his proof on an issue
that he interjected into the case. Accordi ngly, several
Courts of Appeals have hel d that, under such circunstances, a
def endant can be required to submt to a sanity exam nation
conducted by the prosecution's psychiatrist. See, e.g.,
United States v. Cohen, 530 F.2d 43, 47-48 (CA5), cert.
denied, 429 U S. 855 [97 S.C. 149, 50 L.Ed.2d 130] (1976);
Karstetter v. Cardwell, 526 F.2d 1144, 1145 (CA9 1975);
United States v. Bohle, 445 F. 2d 54, 66-67 (CA7 1971); United
States v. Weiser, 428 F.2d 932, 936 (CA2 1969), cert. deni ed,
402 U.S. 949 [91 S.Ct. 1606, 29 L.Ed.2d 119] (1971); United

States v. Al bright, 388 F.2d 719, 724-25 (CA4 1968); Pope v.
United States, 372 F.2d 710, 720-21 (CA8 1967) (en banc),



vacat ed and renmanded on ot her qrounds, 392 U.S. 651 [88 S. Ct
2145, 20 L.Ed.2d 1317] (1968)."

“ On the sane theory, the Court of Appeals here carefully
| eft open "the possibility that a defendant who w shes to use
psychi atric evidence in his owm behalf [on the issue of future
danger ousness] can be precluded from using it unless he is
[al so] willing to be exam ned by a psychiatrist nom nated by
the state.” 602 F.2d at 705.
ld. at 465-66, 101 S.Ct. at 1874.

In Buchanan v. Kentucky, 483 U S. 402, 107 S.C. 2906, 97
L. Ed. 2d 336 (1987), the Court found there was no Fifth Amendnent
violation by use of a psychiatrist's report because "petitioner's
entire defense strategy was to establish the "nental status'

defense of extrene enotional disturbance” and his counsel had

joined in a notion for his examnation. 1d. at 423, 107 S.C. at
2918. The Court found the case to be one of the situations
di stinguished from the facts of Smth. "[With petitioner not

taking the stand, the Commonwealth could not respond to this
defense [extrenme enotional disturbance, based on psychiatric
reports] unless it presented other psychol ogical evidence." |Id.
The psychol ogi st's testinony consi sted of his general observations
and did not concern the crinme itself. This particular application
of the distinction pointed out in Smth does not limt the
principle itself. Indeed Buchanan restates the Smith principle:
[1]f a defendant requests such [a psychiatric] evaluation or
presents psychiatric evidence, then, at the very |east, the
prosecution may rebut this presentation with evidence fromthe
reports of the exam nation that the defendant requested. The
def endant woul d have no Fi fth Amendnent privil ege agai nst the
i ntroduction of this psychiatric testinony by the prosecuti on.
Id. at 422-23, 107 S.Ct. at 2917-18.
Subsequent cases read the Sm t h/ Buchanan principle interns of

wai ver .



Language contained in Smth and in our |ater decision in

Buchanan v. Kentucky, 483 U. S. 402 [101 S.Ct. 1866, 68 L. Ed. 2d

359] (1987), provides sonme support for the Fifth Crcuit's

di scussion of waiver [in Battie v. Estelle, 655 F.2d 692

(1981) ]. In Smth we observed that "[w hen a defendant

asserts the insanity defense and introduces supporting

psychiatric testinony, his silence may deprive the State of
the only effective neans it has of controverting his proof on
an i ssue that he has interjected into the case.” 451 U S., at

465, 101 S.Ct., at 1874. And in Buchanan the Court hel d that

if a defendant requests a psychiatric exam nation in order to

prove a nmental -status defense, he waives the right to raise a

Fi fth Amendnent chal |l enge to the prosecution's use of evi dence

obt ai ned through that exam nation to rebut the defense. 483

U S, at 422-423, 107 S.Ct., at 2917-18.

Powel | v. Texas, 492 U. S. 680, 684, 109 S. C. 3146, 3149-50, 106
L. Ed. 2d 551 (1989). See also, Hughes v. Mathews, 576 F.2d 1250
(7th Cir.1978) (no Fifth Amendnment violation by admtting
psychi atric testinony when the defendant admitted that he did the
act and argued only that he | acked the specific intent required by
the act), cert. dismssed, 439 U.S. 801, 99 S.Ct. 43, 58 L.Ed. 2d 94
(1978) .

Dr. Harris' opinion presented by Strickland was said to be
based upon the hospital records, his experience, and the
Physi ci an' s Desk Reference manual, and not to any extent on factual
data that came from Strickland hinself. But the doctor's opinion
rested in part upon factual predicates the only source of which was
Strickland. Tinme of death was rel evant because it bore on whet her
the effect of the drugs that had been adm nistered at a known tine
continued to the tinme the wife was shot. Dr. Harris' opinion
assuned that Strickland killed his wife about 8:30 a.m But
Strickland, the only eye witness, was the sole source of that

information; his activities fromaround 5:30 a.m to around 10: 00



a.m are not known except from Strickland's own testinmony. ® The
doctor's opinion also enbraced the effects of fatigue, exhaustion,
and | oss of sleep, additional information that coul d have conme only
fromStrickland. Also, Dr. Harris discussed the effect that having
a personality that conceal ed one's feelings would have on capacity
to formintent. This was an issue Strickland drew into the case,
and the details of his personality cane frominterviews.

W hold that Strickland had waived any Fifth Anmendnent
objections to Dr. Harris' testinony. Dr. Harris' subsequent
testinmony on cross-examnation bore directly on intent. He
testified that Strickland related to him going to the house and
specifically spelled out what had occurred there between him and
his wife. He testified that Strickland had been able to relate his
conversations at the scene with his wife and to describe his own
physi cal sensations. Strickland recalled specific nanes of |overs
mentioned by the wife. Strickland recalled that he had a firearm
in his jacket, that he pulled it out, and that he pointed it at his
wi fe's head. He recalled firing the first shot. Despite Dr.
Harris' opinion that Strickland could not think in a rational way,
he accepted that Strickland knew where he was, knew that a gun
would fire a shot, and knew that if a gun were placed against
soneone's head it was likely to cause i mredi at e deat h.

As the cross-exam nation developed it reveal ed that reliance

*The time of 8:30 a.m was set by Strickland hinmself, acting
as his own attorney, in framng his direct exam nation of Dr.
Harris. In simlar fashion, in pursuing the effect of the drugs,
he established his own age and weight. This is not to suggest
that this was inappropriate. The point is that there were
factual underpinnings for the doctor's opinion that canme from
Strickland and not from hospital records.



upon only the hospital records was not as firmor as reliable a
basis as the direct examnation had indicated. It revealed that
Dr. Harris had not pursued other avail able sources of information
and that had he had know edge of preexisting intent his opinion
woul d have changed. Though Dr. Harris stood on his testinony that
he had relied on only the hospital records and had not relied on
what Strickland had related to him elsewhere he indicated that
records alone, without an interview, would not be a sufficient
basis for an opinion.

Q[1ls your opinion] based on your clinical experience of
t he drugs and your reviews of the drugs that he received, and
not on your conversation with hinf

A lt is based on that. | would not have ever had to
examne M. Strickland to give you an opinion that that nuch
nmedi cation in an individual who's not accustoned to using
| arge anmounts of drugs or Valiumwould greatly interfere with
his cortical functioning.

Q &kay. Could you have—and coul d you have cone into this
court wi thout ever having seen Robert Strickland and sinply
reviewed the nedical records and testify to what you're
testifying to today on Direct Exam nation?

Al could testify on that basis, but I would not, in that
he was available to ne.

QBut it would be theoretically possible?

Alt would be theoretically possible, yes, sir.

Q And you would in fact be confortable doing that?

A Ch, yes, sir.
Tr. 1106-07. Second, as we discuss in Part 1V, there was
substantial evidence that Strickland s intent to kill predated the
adm ni stration of the drugs. Dr. Harris acknow edged that if he
had known of a preexisting intent to kill his opinion wuld have

changed.



Q Wiat if he had pre-existing intent before taking the
drug, sir? \What if he, before he went to DeKalb General
Hospital that norning, intended to kill his wife that day?
Wul d that change your opi ni on?

Alf I knew himto have pre-existing intent?

Q Yes, sir. I f you knew that he intended to kill his
wi f e when he got up that norning before he ever went to DeKal b
Ceneral, before he ever took any Denerol, before he ever took
any Valium would that change your opinion?

A It would change ny opinion.

Tr. 1113-14. In his testinmony, after Dr. Harris testified,
Strickl and acknow edged that after the incident with the boyfriend
he had "thought about™ killing hinmself and his w fe.

Wth respect to the shooting of the boyfriend and its possible
rel evance, Dr. Harris accepted Strickland' s representations (except
for his contention that the first shot was accidental) and rejected
the boyfriend's version of the incident, which was sharply
different from Strickland's. He did so without talking with the
boyfri end. Though Strickland shot the boyfriend five times Dr.
Harris gave as his opinion that he did not intend to kill.

The first person with whom Strickland talked after the
shooting was a police officer at the station. Dr. Harris did not
talk to him The | ast persons known to talk with Strickl and before
the shooting were the doctor who prescribed the nedication he
recei ved and the nurse who adm nistered it. Dr. Harris talked with
nei ther of them

Mor eover, the breadth to which Dr. Harris' opinions swept was
relevant in assaying the reliability of his specific opinion

concerning Strickland' s capacity to forman intent to kill. There

was no evidence of when and where Strickland enptied the spent



shells fromthe gun, or when and where he di sposed of the gun, or
that he told Dr. Harris about either of those events. But Dr.
Harris gave as his opinion that when Strickland enptied the gun he
was not in good contact with reality but rather was performng an
automatic act, and that disposing of the gun was neither automatic
nor intentional and that Strickland nerely lost it or mslaidit.
And, as we have already pointed out, he expressed an opinion that
Strickland did not intend to kill the boyfriend in the affray that
t ook place three days before he was adm ni stered the drugs.

The trial court did not err inpermtting the testinony of Dr.
Harris to be tested by cross-exam nation.

V. Use of statenents to police
The state conceded in state court proceedings that the

statenments made by Strickland to police after his invocation of the
right to an attorney were inproperly elicited. The statenents
t hensel ves were excluded in the second trial, but the derivative
evi dence was adm tted. Strickland contends that the derivative
evi dence was inadm ssible and that the state's use of it inpelled
himto testify, which otherwi se he woul d not have done.

We agree with the Georgia Suprenme Court and the district court
that the use of the derivative evidence drawn from Strickland' s
i n-custody statenents was harm ess beyond reasonabl e doubt under
Chapman v. California, 386 U S. 18, 87 S.C. 824, 17 L.Ed.2d 705

(1967).* There was no question that Strickland had conmitted the

“I'n an alternative ground of decision the district court
found, pursuant to Mchigan v. Tucker, 417 U S. 433, 94 S. C
2357, 41 L.Ed.2d 182 (1974), that the police conduct did not
infringe the defendant's right against self-incrimnation but
viol ated only the prophylactic rules of Mranda. W pretermt



killing and when and where he had done it and the use of a gun

Strickland had driven to the police station and reported the
killing. The information he gave inplied that he had full
know edge of it or sonehow was involved. Strickland voluntarily
went with police to the house where his wfe's body lay to
investigate the report. His jacket was found besi de her body, with
bullets in the pocket that mtched those in her head. The
di scovery of bullets in Strickland's car and in the notel roomwas
merely corroborative; they matched those found in his jacket
besi de t he body and those found in the body itself. The details of
purchase of the gun were not central. Strickland does not dispute
that he took a gun to the crine scene, | oaded and concealed in his
jacket, and took it out and fired it. |In the overall picture, when
and how he came into actual possession of it after his first gun
was seized is of nodest significance.”

The evi dence of marital discord, of flagrant m sconduct by the
wife, of willingness of Strickland to conmt violence because of
that m sconduct, of Strickland's intent to kill his wife as
recorded in the letters, his possession of a second gun,—-all of
this predated the admnistration of the drugs. The pattern of

shots fired into the wife's body was itself evidence of intent; an

di scussion of this issue because of our finding pursuant to
Chapman v. California.

®The district court did not rely on inevitable discovery of
the derivative evidence but it mght well have done so.
Strickland left his car in the police lot, where it would have
been found. It is not clear whether Strickland was gi ven M randa
war ni ng before or after police, at the house, asked himwhere in
t he house the body was, but it matters little since police were
there to go into the house pursuant to his report to them and
search for a victimand woul d have done so.



expert testified that the pattern of firing evidenced a net hodi cal
killing.

We have discussed in Part 111 the evidence of intent reveal ed
by the testinony of the psychiatrist.

Application of the Chapman principle is mandated in this case.

V. Ot her issues

Strickland contends that the evidence of intent was
insufficient to neet standards of Jackson v. Virginia, 443 U S.
307, 319, 99 S.¢t. 2781, 2789, 61 L.Ed.2d 560 (1979), and that the
jury instruction on manslaughter unconstitutionally shifted the
burden of proof. These are wthout nerit and require no
di scussion. Even if the warrantless search of the notel room was
illegal the issue m ght have been raised in state court, and, in
any event, the evidence found (.38 cartridges and the slip show ng
purchase of the gun) was nerely corroborative.

AFFI RVED.,



